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Summary. Thisregulation replaces TPR 752 dated 23 February 1987. This revision adds reference to
probation/trial periods for National Guard technicians, clarifies “ reasonable accommodations’; clarifies
duties of charging and deciding officials and final decision letters; clarifies “disclosure’; clarifies conduct
based actions versus performance based actions, modernizes the “ Table of Penalties’; assures compliance
with DaoD Directive (DoDD) 1400.25 (DoD Civilian Personnel Manual); and updates office symbols,
acronyms, and references.

Applicability. Thisregulation appliesto al Title 32 United States Code Nationa Guard technicians
employed by the Army (ARNG) and Air National Guard (ANG) in the various states and territories, as
defined by 10 U.S.C.88 10216 & 10217.

Proponent and exception authority. The proponent of this regulation is the Chief, National Guard
Bureau. The proponent has the authority to approve exceptions to this regulation when the exceptions are
consigtent with controlling law and regulation.

M anagement Control Process. Thisregulation is not subject to the management control requirements
of AR 11-2 (Management Control) and does not contain management control provisions.

Supplementation. Supplementation of this regulation/instruction is authorized. One copy of any
supplement should be provided to Chief, Nationa Guard Bureau, ATTN: NGB-J1-TNL, 1411 Jefferson
Davis Highway, Arlington, VA 22202-3231.
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Suggested I mprovements. Users are invited to submit comments and suggested improvements on DA
Form 2028 (Recommended Changes to Publications and Blank Forms) directly to the Chief, Nationa
Guard Bureau, ATTN: NGB-J1-TNL, 1411 Jefferson Davis Highway, Arlington, VA 22202-3231.

Distribution. B.

Table of Contents

Chapter 1

Introduction

1-1. Purpose

1-2. References

1-3. Explanation of abbreviations and terms
1-4. Responghilities

Chapter 2

Non-Disciplinary and Disciplinary Actions
2-1. Counsdling or Warning

2-2. Ord Admonishment

2-3. Letter of Reprimand

2-4. Typesof Adverse Actions

2-5. Tria/Probationary Removals

Chapter 3

Adverse Action

3-1. Causefor Adverse Action

3-2. Preponderance of the Evidence
3-3. Investigations

3-4. Duty Status

3-5. Representation

3-6. Collective Bargaining Agreement
3-7. Harmful Error

3-8. Allegation of Discrimination

3-9. Substance Abuse Problems
3-10.Arrest, Indictment, or Conviction for Crimina Offense
3-11.Method of Delivery

Chapter 4

Processing an Adverse Action

4-1. The Basic Procedural Process — Five Steps
4-2. Proposed Adverse Action Notice (Step One)
4-3. The Reasons for the Proposed Action

4-4. The Proposa and the Charges

4-5. The Proposal and the Penalty

4-6. The Right to Review Materials

4-7. The Right to Reply



8 July 2005

4-8. The Technician Reply (Step Two)

Chapter 5

The Decision

5-1. The Original Decision Letter (Step Three)
5-2. What Action is Decided Upon

5-3. Reference the Technician’s Replies

5-4. Reasons for the Decision

5-5. Apped Rights (Step Four)

5-6. The Final Decision (Step Five)

5-7. Fees and Pay

5-8. Officid Files

Chapter 6

NGB Administrative Hearing Examiner System
6-1. Hearing Examiner Program

6-2. Requesting a Hearing Examiner

Chapter 7

Administrative Hearing

7-1. Preparation for the Hearing

7-2. Pre-Hearing Conference

7-3. Hearing Procedures

7-4. Hearing Examiner’s Report of Findings and Recommendations

Appendix A

References

Section|  Required Publications
Section |l Related Publications
Section Il Prescribed Forms
Section IV Referenced Forms

Appendix B
Metz Factors

Appendix C

Douglas Factors

Section|  Appropriateness of the Penalty
Section Il Past Discipline or Adverse Action

Appendix D
Table of Penaltiesfor Various Offenses
Section| Table of Penalties for Various Offenses

Section |1 Nature of the Offense Remarks for the Tables of Penalties

Glossary
Section| Abbreviations
Section |l Terms

TPR 752



8 July 2005 TPR 752

Chapter 1
I ntroduction

1-1. Purpose

This regulation prescribes policies, procedures, and responsibilities governing the discipline and adverse
action programs for National Guard technicians, employed in accordance with the provisions of Title 32
U.S.C. Chapter 7. Nationa Guard technicians are either military technicians (dua status) as defined in 10
U.S.C810216 or non-dua status technicians serving in a technician position as defined in 10
U.S.C.810217.

1-2. References

Related publications, prescribed forms and referenced forms are listed in Appendix A.
1-3. Explanation of abbreviations and terms

Abbreviations and specia terms used in this regulation are explained in the glossary.
1-4. Responsibilities

a. The Chief, National Guard Bureau (CNGB) serves as the strategic foca point in developing,
managing, and integrating employment of National Guard capabilities for the Office of the Secretary of
Defense, the Joint Staff, and the Departments of the Army and Air Force in support of Combatant
Commanders. Administers DoD, Joint, Army and Air Force programs; acquires, distributes, and manages
resources. Coordinates departmental policies and programs for the employment and use of National
Guard technicians under section 709 of Title 32, United States Code, in accordance with the National
Guard Bureau Charter.

b. NGB-J1. Servesasthe primary advisor to the CNGB on all personnel and manpower issuesin
the National Guard. Provides oversight and has primary responsibility to the CNGB on human resource
technician program development, staffing, and execution of policies, plans and programs concerning
technician employment.

c. The Chief, Technician Personnel Division, NGB-J1-TN, isthe primary advisor to NGB-J1,
commanders, staff and operating officias on al matters pertaining to military technicians assigned to the
National Guard. Develops, maintains and revises the technician disciplinary and adverse action program.

d. The Adjutants General (TAG) supplement and publish military technician management policies
relating to technician programs and processes. Monitors the states' compliance with technician guidelines,
polices, directives, and reports to NGB-J1 and Chief, NGB on program effectiveness. Establishes an
effective process to provide due process for affected technicians under this regulation.

e. Joint Forces Headquarters-State, JFHQ (St) J1 provides.

(1) Oversight and management of the disciplinary/adverse action program.
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(2) The adminigtration of the disciplinary/adverse action program.
f. The State Human Resour ces Office (HRO):

(1) Provides guidance and direction to al managers and supervisors on disciplinary
responsibilities, rights and obligations,

(2) Assists supervisors and managers with the procedura aspects of an action before issuance of
a proposed adverse action or origina decision;

(3) Provides necessary training to managers and supervisors on the subject of this regulation;

(4) Represents and/or advises the State Adjutant General (TAG) or TAG representative in
disciplinary and adverse actions cases,

(5) Provides genera and procedural guidance and case information to the effected technicians;
and

(6) Consults with the State Judge Advocate Office.
0. The Manager and/or Super visor:

(1) Maintains an office or shop atmosphere which is conducive to good employee-management
relations,;

(2) Practices and maintains constructive discipline to reduce the need for forma disciplinary
actions,

(3) Ensures employees understand the duties and work practices, safety and security
requirements and administrative procedures; and

(4) Assures any disciplinary action taken is justified by facts and circumstances and is consistent
with agency policy, precedent and applicable labor agreement.

DISCIPLINE AND ADVERSE ACTIONS

The employee has done something or failed to do something adversely affecting their work, the ability of
others to do their work, or the Guard’s mission. Decisions on how to handle the incident or series of
incidents must be made. Firgt, it must be decided whether the incident involves the employee’ s not
meeting established performance standards or an act of misconduct or delinquency. Normally, it is one or
the ather, but in some cases it may be both. Next, what type of management action will best deal with the
incident(s) must be determined.
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There are many possible causes for an employee’ s performance and/or conduct problem (for example,
illness, disability, drug or acohol abuse). The nature of the problem will impact the recommended course
of action to be taken.!

If the problem is failure to meet the employee’ s elements and standards established in the employee's
performance standards, then appropriate action could be taken under TPR 430. If it is misconduct or
delinquency (such as tardiness, failure to properly request leave, insubordination, theft, etc.), disciplinary
action becomes an option. There are a variety of ways to deal with these infractions, depending on the
severity of the misconduct: lesser disciplinary actions, such as admonishments and reprimands, to more
severe pendlties, such as suspensions and removals.

There may be instances where the problems are both performance and conduct. In these cases, action
can be taken under either program. For example, an employee who is considered competent is negligent
and fails to properly maintain an aircraft. Though this could be considered performance based, it is more
appropriately a TPR 752 conduct-based (disciplinary) action.

Chapter 2
Non-Disciplinary and Disciplinary Actions

2-1. Counseling and Warning.?

a. Counsdling atechnician is not adisciplinary action. Positive and constructive counseling can
normally resolve a problem without the need for disciplinary or adverse action. Counsdling is a private
matter between a technician and the supervisor and has the specific purpose of improving the technician’s
conduct or knowledge of a particular subject; it is not adisciplinary action. A counseling session will be
annotated on NGB Form 904-1 or the automated supervisor’s brief.

b. A warning is a private matter between the technician and the supervisor and is not a disciplinary
action. Unlike counseling, a warning has a more serious intent because along with a professional
exchange of information, a warning conveys the message that disciplinary or adverse action may result if
the problem is not corrected. A warning will be annotated on NGB Form 904-1 or the automated
supervisor’s brief.

. Supervisors may counsel or warn a technician (non-disciplinary action) without consulting the
HRO. Counseling or warning a technician does not require notice to the union or the right to union
representation at the time of the counseling or warning is given® The technician should be advised the
annotation on NGB Form 904-1 or the automated supervisor’s brief will remain until the supervisor

! Maybe the employee should be referred to an employee assistance program for substance abuse counseling, or a
fitness-for-duty medical examination may be required to determine physical or mental capability to do thejob.

2 Simply conveying information or describing a procedure does not constitute a counseling or warning.
% Note, however, the counseling may later be grieved provided the grievance meets the provisions of the applicable

collective bargaining agreement. Refer to the applicable collective bargaining agreement regarding any additional
procedures for counseling.
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determinesiit is no longer required or relevant to a continuing or recurring problem.* It is recommended
that counselings and warnings be maintained for 6-12 months, unless there are recurring problems. Refer
to applicable collective bargaining agreements concerning requirements for counselings and warnings.

d. Counsdgling and warnings serve the purpose of informing the technician of minor
performance/conduct deficiencies where extensive fact gathering is not required. The god is improvement
of these minor deficiencies. Supervisors and managers should not confuse a counseling or warning with an
investigative meeting. An investigative meeting does implicate a technician’s Weingarten rights (if
requested) and requires the technician to formally answer questions with one or more supervisors or
management officials present. See proceduresin AR 15-6 and AFI 90-301 for guidance on investigations.

e. Discipline does not commence until actual notice of the discipline is served on the technician (e.g.,
written reprimand). At that point, the technician should be aware of any applicable appeal rights and may
elect union representation.®

2-2. Oral Admonishment An ora admonishment is a disciplinary warning that notifies a technician to
stop a certain course of action or commence a certain course of action as required by the technician’s
position or chain of command directive. An ord admonishment will be annotated on NGB Form 904-1 or
the supervisor's brief.°

a Ora admonishments should take place as quickly as possible, in as private an environment as
possible, and in the form of appropriate feedback necessary to correct the technician. An ord
admonishment will be annotated on NGB Form 904-1 or the supervisor’s brief.

b. During an oral admonishment, a supervisor must ensure that al relevant facts are raised,
especidly if there had been no previous counselings or warnings. Thisis best done by first discussing the
facts with the technician and alowing for the technician’s input and explanation. The supervisor takes
whatever time isrequired to decide if an oral admonishment is appropriate. If warranted, the technician is
then orally admonished. If an oral admonishment is not warranted, the supervisor informs the technician
the issue has been resolved without the need for disciplinary action.

c. Supervisors may oraly admonish a technician without consulting the HRO. The technician will be
advised the annotation on NGB Form 904-1 or supervisor’s brief remains until the supervisor determinesiit
is no longer relevant or necessary. However, supervisors should create atimeline for removal of the
annotation if the problem has been corrected. Collective bargaining agreements and/or State supplements
to this TPR may contain additional procedures/requirements and should be reviewed before oraly
admonishing a technician.

* The annotation will be removed from the 904-1 or supervisor’s brief by lining through the entry and with an initial
and date. No additional reference will be made to the counseling.

® Supervisors do not have to notify atechnician of their Weingarten rights prior to initiating any type of disciplinary
action, unlessthe applicabl e collective bargai ning agreement stipul ates otherwise.

® The annotation will be removed from NGB Form 904-1 or supervisor’s brief by lining through the entry and with an
initial and date. No additional reference will be made to the oral admonishment.
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2-3. Letter of Reprimand’ A letter of reprimand is a disciplinary action that makes the technician
aware of aviolation (e.g., improper conduct, violation of agency rules, etc.).

a. Theletter of reprimand is normally issued when counseling has not proven effective or the
misconduct warrants disciplinary action. It can aso be used when the nature of the violation warrants
more than counseling, warning, or an oral admonishment but does not warrant an adverse action.

b. Theletter of reprimand is normally issued by the supervisor, but may be issued by any higher-level
supervisor (in the chain of command) with a copy furnished to the first level supervisor.

c. A supervisor must ensure al relevant facts are obtained and reviewed concerning the incident or
conduct involved. Thisis best accomplished by discussing the facts with the technician and alowing for
the technician’ s input and explanation. The supervisor takes whatever timeis required to decide if aletter
of reprimand is appropriate.

d. If aletter of reprimand is warranted, the technician is informed as soon as possible that a
reprimand will beissued. A letter of reprimand must, as aminimum, include:

(1) A description of the violation in sufficient detail to enable the technician to understand why the
reprimand is being given. If the violation relates to a continuing problem, the supervisor should include a
summary of past violations and the attempts made by management to correct those violations.

(2) A notice to the technician of the timeframe the reprimand will remain in effect in the Official
Personnel Folder (OPF). Typicaly, aminimum period is one year and a maximum period is three years.
It isrecommended areprimand remain in effect for two years. Refer to the applicable collective
bargaining agreement to determine if the length of time areprimand isin effect is addressed. The written
reprimand must specify the length of time the document will remain in effect. Include a warning that
further offenses could result in sugpension, reduction in grade, or removal.

(3) A notice to the technician, that the reprimand may be grievable through the State or
negotiated grievance system, whichever is applicable®

e. A letter of reprimand must be cleared for procedural accuracy by the HRO before issuance.
Collective bargaining agreements and/or State supplements to this TPR may contain additional
procedures/requirements and should be reviewed before issuing a letter of reprimand.

f. Once aletter of reprimand is removed from the OPF, it isasif it never happened and may not be
referenced as past discipline. The letter must aso be removed from the supervisor’s file and related
annotations deleted from NGB Form 904-1. Also, refer to the guidance pertaining to collective bargaining
agreements contained in chapter 2-1c and chapter 3-6.

" A letter of reprimand is a disciplinary action— not an adverse action— because the causes are due to delinquency or
misconduct personally attributable to the employee. It isasevere disciplinary action that should be adequate for
many disciplinary situations, which reguire an action more severe than an oral admonishment.

8 If, asaresult of appealing an adverse action, the TAG' sfinal decision reduces the penalty to aletter of reprimand,
that letter of reprimand is not grievable.
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2-4. Types of Adverse Action

a. There are only three types of adverse action which may be taken against a National Guard
technician: (1) suspension; which includes indefinite suspension®, (2) reduction in grade, and (3) removal.*°
The procedures and protections provided in this chapter must be followed when management initiates any
one or a combination of these three adverse actions. This regulation provides the exclusive procedures for
adverse action taken against National Guard Technicians.

b. The following actions do not constitute an adverse action, and the procedures and protection
provided in this regulation will not be applied:

(1) Actionsaddressed in TPR 715, Voluntary and Non-Disciplinary Actions.

(2) Performance-Based Actions that cover performance management in general (such as
performance standards, ratings, etc.).

(3) Actions based on classification or job grading determinations.
(4) Reduction-in-force and furlough actions covered by TPR 300(351).

(5) Discharge of probationary or trial period technicians. (An adverse action procedure applies
when suspending probationary or tria period technicians.)

(6) Mandatory retirements.

(7) Denial of within-grade increases.

(8) Actionsexcluded by law (i.e., political activity cases, Hatch Act violations).

(9) Alleged loss or lessening of promotion potential.

(10) Reduction of technician rates of pay from rates that are contrary to law or regulation.

(11) Recording absences as absent without leave (AWOL can become the basis for initiating
adverse action).

° A suspension is an action that places an employee, for disciplinary reasons, in atemporary status without duties
and pay. A suspension, regardless of duration, is an adverse action and considered a severe disciplinary action.
Ordinarily, it isthefinal step in the disciplinary process before removal action and is accompanied by awarning to
the employee that afurther violation of rules could result in removal. A suspension prevents an employee from
performing work and denies salary for the suspension period. Therefore, asuspension is not normally imposed for
indebtedness or for performance-related factors in non-disciplinary situations.

1 Removal isthe involuntary separation of an employee from employment. It terminates the employee’s status asa
Federal employee. Removal is the most severe sanction the Government may impose. Normally, disciplinary actions
areprogressive. If effortsto rehabilitate an employee have failed, removal may be considered. Removal for
misconduct is preceded by progressively more severe actions unless the misconduct is so serious or the violation of
rules and regulations so flagrant that discharge for afirst or second offenseis clearly warranted.
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(12) Termination or reduction of entitlements that affect employee pay but do not involve any loss
of base pay (e.g. night differential, hazardous duty pay, environmental differentia pay).

(13) Actions that entitle technicians to grade or pay retention or actions to terminate such
entitlements.

(14) Terminations of temporary or indefinite type appointments or termination of temporary
promotions, details, etc. (An adverse action procedure applies when suspending temporary or indefinite
technicians.)

(15) Placement of technicians serving on an intermittent or part-time basisin a non-duty statusin
accordance with conditions established at the time of appointment.

(16) Details to lower-graded positions without a change in officid position assgnment or loss of
pay.

2-5. Trial/Probationary Removals
a. Probationary (non-dual status) technician removals.

(1) Remova action may be taken at any time during the probationary period. If the removal of
the technician is for post-appointment reasons, the technician is entitled only to written notice, with
conclusion about deficiencies, before the end of tour of duty on the last day of probation.

(2) If the adverse action is for pre-gppointment reasons, 5 C.F.R.§ 315.805 requires the non-dua
status technician be given (1) an advance notice that specifies the reasons for the action, (2) theright to
reply to the charge, and (3) a decision after considering the reply. The most common examples for
removal for pre-appointment reasons are falsification of an application or discovering serious adverse
information during the pre-employment investigation.

b. A trid period (dual status technician) or a probationary period (non-dua status technician) removal
does not provide the affected technician with the right to an administrative hearing or appellate review.
This appliesto ether pre-agppointment or post- appointment trial/probationary period removals.

c. Theseremovals do not require that written notice specify details (who, what, when, where) of the
deficiency(ies). The statement “you are being removed for continual instances of tardiness’ is sufficient.
Chapter 3
Adverse Action
3-1. Causefor Adverse Action

a. Thereason for taking an adverse action is commonly referred to as a“cause’ and is defined as

“an offense against the employer-employee relationship”. What congtitutes a“cause” isadecision that is
made on the merits of each situation.

10



8 July 2005 TPR 752

b. Management has a responsibility when contemplating adverse action to consider any mitigating or
aggravating factors regarding penalty selection. For example, the technician’s length of service, prior
offenses of record, seriousness of the offense, conformity with the table of penalties, etc. Refer to section
4-5 for adiscussion of the proposal and penalty selection.

c. When a“cause” involves off-duty misconduct, management must establish a relationship or
connection between the misconduct and the efficiency of the service (i.e., the employee’ s ahility to
perform the duties of the job and/or the agency’ s to fulfill its mission). Off-duty misconduct that brings or
could bring discredit to the National Guard or impedes the accomplishment of the mission of the Nationa
Guard is considered “cause” and may warrant adverse action.

3-2. Preponderance of the Evidence. Management must support its reasons for the adverse action
with a* preponderance of the evidence’, meaning what a reasonable person would conclude as “more
likely true than not true” when the record as awhole isweighed. Thus, the evidence in favor of the action
must be found by the deciding officia, Hearing Examiner, or the TAG, to be “more likely true’ than the
opposing evidence.

3-3. Investigations Management has a responshbility to investigate the charges against the technician
and/or any defense raised by the technician.

a The procedures contained in AR 15-6 and AFl 90-301 can be used as guidance for conducting
such investigations. Collective bargaining agreements and/or State supplements to this regulation may
contain additional procedures/requirements (e.g., representation rights) and should be reviewed.

b. When crimina misconduct is suspected, consultation with the HRO, local, State, or Federa law
enforcement officials and the Staff Judge Advocate (SJA) Officeisrequired. If those officials decide the
conduct warrants crimina investigation, management’ s investigation must cease. If the officias conclude
there will be no crimind investigation and/or prosecution, management may proceed with its investigation.

c. Technicians (including a technician against whom action may be taken) that are being interviewed
as part of an investigation should be advised that failure to disclose materia facts during the inquiry may
result in disciplinary or adverse action. Additionally, technicians should be advised that failure to answer
an investigator’ s questions may be grounds for removal. However, where collective bargaining
agreements so provide, these technicians shall be advised of their Weingarten rights.

d. The purpose of the investigation is to discover facts. Therefore, management may not be able to
formulate the precise charge until completing its investigation. The Fifth Amendment protection against
sdf-incrimination is not infringed upon by orders to answer questions where there is no likelihood of
crimina investigation. When dealing with waivers of Fifth Amendment rights, the investigator, in
conjunction with the HRO, obtains advice and assistance from the Staff Judge Advocate Office.

3-4. Duty Status

a. The fact an adverse action is being processed does not in itself mean atechnician should not be
alowed to continue performing normal duties.

11
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b. However, if there is reason to keep the technician away from normal duties, management may
detail the technician, or if necessary, place the technician in a non-duty with pay status, known as excused
(adminigrative) leave. There must be some event that will bring a non-duty with pay status to an end,
and that event must be explained in the proposed adverse action notice.

¢. When management determines the technician’s presence at the work site may not bein the
Government’s best interest, the technician may be placed in a non-duty with pay status for the time it
takes to process the action. The supervisor will seek guidance from the HRO as soon as it becomes
evident it is necessary to place a technician in a non-duty with pay status, known as excused
(adminigtrative) leave. See 39 Comp. Gen. 203 (1958).

d. When management finds it necessary to indefinitely suspend a technician without pay in a non-duty
status, that action is an adverse action. This action requires cause, proposed notice, reply period, origina
decision and appedl rights. Note aso that some event must be indicated on the proposed indefinite
suspension notice that would bring the suspension to an end (investigation completed, fitness for duty exam
completed, etc).

3-5. Representation

a Thetechnician is permitted to be represented by a representative of their choice, unless otherwise
provided by a collective bargaining agreement (paragraph 3-6). A technician may request, in writing, that
al communication be made with or furnished to their representative. When this choice is made,
management proceeds under the premise that all communication with the representative reaches the
technician.

b. The TAG will adjudicate any attempt to disqualify a representative except when the challenge
arises after the election of an administrative hearing. In that situation, the NGB hearing examiner will
make the decision. The party seeking the disqudification has the burden of proving the challenge.
Conflict of interest or positions, conflict with the needs of the organization, and unreasonable cost to the
government are some of the reasons that can be raised in attempting to disqualify the representative.

c. Management may consider granting a reasonable amount of excused absence to a technician who
has agreed to prepare and present a case for a fellow technician.

3-6. Collective Bargaining Agreement

a. Provisions of a collective bargaining agreement establish the requirements under which the State
operates. HROs must ensure compliance. Violation of the applicable collective bargaining agreement
could be prgjudicid to the case.

b. Representation rights and duties apply to investigations where exclusive representation has been
elected. Such rights, commonly known as Weingarten Rights, provide for union representation in Situations
when atechnician is being questioned by a management representative and reasonably fears that
disciplinary action may be taken. In accordance with 5 U.S.C.87114(a)(2)(B), an exclusive representative
of an gppropriate unit in an agency shall be given the opportunity to be represented in:
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Any examination of an employee in the unit by a representative of the agency in connection
with an investigation if — (i) the employee reasonably believes that the examination may result
in disciplinary action against the employee; and (ii) the employee requests representation.

c¢. Unless required by the collective bargaining agreement, there is no obligation that a technician be
informed of hisor her right to representation at the time of the interview. The Weingarten Right arises
only when invoked by the technician. The technician may waive his/her representation right.

d. In accordance with law, the agency is required to post an annual notice to bargaining unit
technicians of their rights under 5 U.S.C §87114(a)(3), concerning union representation during
investigations. Supervisors are responsible for briefing al technicians annually regarding their Weingarten
rights.

e. Weingarten Rights do not apply to interviews when there is no investigation or when thereis no
reasonable belief that a disciplinary action will follow. Thus, bargaining unit members not the subject of an
investigation are not entitled to representation under Weingarten, unless the bargaining unit member
believes disciplinary action may result from the investigation.

3-7. Harmful Error

a Harmful error isan error committed by management in the application of its procedures, which,
had the error not occurred, management may have reached a different conclusion or taken different
action. The harmful error standard avoids reversal of actions because of administrative procedura
oversights that have not substantialy prejudiced or impaired the technician’s rights.

b. The burden of proof is upon the technician to show that, based upon the record as a whole; the
error was harmful, not upon management to prove the error harmless. The technician is not entitled to
reversal of the action without showing the procedural error substantialy prejudiced his/her rights.

¢. When events do not clearly show whether the error was actually harmful, the probable effect of
the error is determined in light of all evidence. The mere theoretical possibility of harm cannot form the
basis for inferring actual harm or that harmful error occurred.

d. When procedura error is not aleged as harmful, it would be appropriate for a deciding official,
Hearing Examiner, or the TAG to address such an error on their own initiative in order to prevent manifest
injustice. Even greater leeway isjustified when the technician is unassisted by a representative and
unlikely to recognize the procedura error and its harmful effect. 1f a non-harmful error can be corrected
without necessarily starting the process over, the deciding official, Hearing Examiner, or the TAG should
make the correction. For example, an improper date is set for the response period (too short) and it could
be corrected to expand the time to cover the proper time period.

3-8. Allegation of Discrimination A technician who aleges that discrimination was involved in the
adverse action will be advised by the HRO of the appropriate channels for processing such alegations.
The adverse action proceeds with the discrimination allegation given due weight. The fact the dlegation is
considered in the adverse action does not prohibit the processing of charges through EEO channels.

13
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3-9. Medical Issues and Substance Abuse Claims

a. If asupervisor has reason to believe atechnician may be under the influence of drugs or acohal,
the technician may be referred to the Technician Assistance or Employee Assistance Program through the
HRO. Whether the technician attends the EAP is voluntary.

b. Inthe case of acohol or drug problems raised as an affirmative defense to the issuance or carrying
out of an adverse action, the employer is not required to offer the technician reasonable accommodation
which holds the action in abeyance. This permits the employer to hold a technician with an admitted drug
or alcohol problem to the same standards for employment or job performance standard as other
technicians, even when unsatisfactory performance or behavior is related to the technician’s substance
abuse problem. See 42 U.S.C.§ 12114.

c. Inthe case of atechnician who raises as an affirmative defense on receipt of an adverse action
that he or she “is currently participating in” a supervised drug rehabilitation program, management should
contact the Sate Judge Advocate Office before proceeding with the adverse action. The technician in this
case may quaify as a“qualified individua with a disability” entitled to reasonable accommodation. See 42
U.SC. §12114.

d. Inthecase of medical problems raised as an affirmative defense to the issuance or carrying out
of an adverse action (e.g., stress, hypertension, disease), the medical condition may qudify the technician
asa“qudified individud with a disability.” Medica documentation should be obtained by the HRO from
the technician that is administratively acceptable in terms of diagnosis or prognosis of the condition, with a
probable return to duty date by the technician’s physician. Medica documentation is obtained in order to
make necessary employment decisions. The medica determination should be reviewed by or in
conjunction with a qualified practitioner to determine if the medica information meets practice guidelines.
In this case, the agency should provide the technician reasonable accommodation by following the
physician’s recommendations or leave requirements as indicated. Adverse action should be held in
abeyance accordingly until the technician’s physician has cleared the technician for full duty. The
technician will be required to update the medica information as the condition requires and as requested by
the supervisor. Check with the State Judge Advocate' s Office to determine if the condition qudifies for
coverage under The Rehabilitation Act.

3-10. Arrest, Indictment, or Conviction for Criminal Offense

a. Thefact atechnician is arrested or criminally indicted should not normally be used as sole cause
for adverse action. If the crimina charge were relied upon, later acquittal or dismissal of the charge
would vacate the cause for management’ s administrative action. Management should focus on the
technician’ s wrongdoing and whether there is an impact on the employer-employee relationship, not that
the technician has been arrested or charged with wrongdoing.

b. When management finds it undesirable to have a technician remain in a pay and duty status
because of an arrest or crimina indictment, management may place the technician in a non-duty with pay
status. An indefinite suspension without pay, however, is an adverse action for which there must be
cause, usudly the technician is a danger or poses a safety risk to himsalf or others. When the reason to
keep a technician away from normal dutiesis based upon an arrest or a charge of misconduct and the
charge might be true, this will not support “cause” for suspension without pay. The technician should
continue to be paid.
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c. Should the criminal charge, upon which an indefinite suspension was based, later be withdrawn,
not prosecuted or the technician found not guilty, management has the discretion to award back pay from
the time of the suspension to reinstatement. An indefinite suspension is tested at the time of the
suspension and may be proper even though the ultimate disposition is favorable to the employee; back pay
iswithin the discretion of the TAG. See TPR 500(550), Pay and Compensation, for back pay regulations.

3-11. Method of Delivery

a When possible, a notice or decision should be given directly to the technician. In turn, the
technician acknowledges receipt by signing and dating a copy. If the technician declines to sign, the
supervisor or HRO representative must annotate on the copy the technician declined to acknowledge
receipt. Refer to Chapter 4-2f when computing notice.

b. Certified mail with return receipt requested can be used. If such delivery becomes necessary, the
certified mail receipt, as well as the return receipt, becomes part of the adverse action casefile.

c. Registered mail may aso be used as a means of delivering a notice or decision to a technician.
Acceptance of the mail (registered or certified) by someone at the last known address may be viewed as
actud delivery to the technician.

d. Regular mail should be used in conjunction with b and ¢ above. Délivery is assumed after 5
cdendar days.

Chapter 4
Processing an Adverse Action

4-1. The Basic Procedural Process— Five Steps. There are five steps in processing an adverse
action. Each of the five stepsis discussed in Chapters 4 and 5. All of the steps do not have to occur
every time an adverse action is processed. For example, step two, (A Technician’s Reply), would not
occur if atechnician chose not to reply; or step four and five, (The Appeal Rights and The Final Decision),
would not occur if atechnician did not apped the original decision. The five steps are:

a. Step One — Proposed Adverse Action Notice. The adverse action process begins with a
technician’s supervisor and the HRO.

b. Step Two — A Technician’s Reply. The technician has the right to present any defense in the best
way possible.

c. Step Three— The Decison. The technician has the right to expect the third party hearing the
facts(i.e., deciding official, NGB Hearing Examiner, or the TAG) to serioudy consider thereply. The
third party hearing the facts will consider the technician’s reply, weigh it against the charges, and make a
decision that either upholds the proposal, mitigates the penaty in whole or in part or absolves the entire
action. An action more severe than the proposed action should not be taken.
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d. Step Four — The Appeal Rights. The technician has the choice of an appellate review or an
administrative hearing. Collective bargaining agreements may include advisory arbitration as an additiona
appeal option.

e. Step Five— TheFind Decison. The TAG isthefina authority for the decision.

4-2. Proposed Adverse Action Notice (Step One). The proposed action serves as a notice of the
agency action and is unquestionably the most important document in an adverse action.

a. The adverse action process begins with atechnician’s supervisor and the HRO representative
reviewing the information gathered about the reasons for the proposed action. Along with the factors
listed in Appendix B of this regulation, a decision is made concerning what, if any, adverse action is

appropriate

b. When an adverse action is decided upon, atechnician’s supervisor initiates a proposal to inform
the technician of the reasons for the adverse action and provide information on procedural rights. HRO
clearance on the procedural aspects of the proposed adverse action notice must be obtained before the
issuance of the notice. Theindividua proposing the initia charge is called the proposing official.

c¢. Circumstances may require others in the technician’s supervisory chain to initiate such proposas
(i.e., the immediate supervisor may be personaly involved in the misconduct, performing military duty,
etc.). If the TAG isthe technician’simmediate supervisor, other staff members may be designated to
process the action, thereby eliminating any question of impartidity, if a Final Decision is made.

d. Management has the obligation to conduct the investigation to obtain adl relevant facts in proposing
an adverse action. Procedures contained in AR 15-6 and AFI 90-301 can be used as framework for
conducting investigations. Those documents establish procedures for conducting an investigation.

e. The National Guard Technician Act requires IAW 32 U.S.C. 709(f)(5):
A technician shall be notified in writing of the termination of his employment as a technician
and, unless the technician is serving under a temporary appointment, is serving in a trial or
probationary period, or has voluntarily ceased to be a member of the National Guard when
such membership is a condition of employment, such notification shall be given at least 30 days
before the termination date of such employment.
f. The following rules apply when computing notice.

(1) Oneday means one calendar day.

(2) Cdendar day isthe 24-hour period between 12 midnight and 12 midnight.

(3) The 30-day period begins the day after the proposed adverse action notice is given drectly to
the technician or if mailed, 5-days after the date mailed as shown on the certified mail return receipt.

(4) Thelast day of the notice period may not be a non-work day.
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g. Throughout the notice period, the technician isin a paid duty status. However, if it is determined
the technician’s presence may pose a threet, result in the loss or damage of government property, or
jeopardize |egitimate government interests, there are several options.

(1) Thetechnician may be assigned to duties where his/her presence is not a problem.
(2) Thetechnician may be alowed to take leave.

(3) The technician may be placed on adminidrative leave (paid non-duty status) for the time it
takes to effect the action. However, 38 Comptroller General 203 (1958), does limit an agency’ s discretion
to grant administrative leave in a paid non-duty status. See dso 67 CG 126,64 CG 542.

4-3. The Reasons for the Proposed Action

a. The proposed adverse action notice must include al the charges, plus all the reasons. The reasons
must be in sufficient detail (who, what, where, when) so the technician knows exactly what allegations
must be rebutted. Without such details, the technician may not be able to formulate a meaningful reply.

b. The proposed adverse action notice advises the technician what type of adverse action is being
proposed (suspension, reduction in grade, and/or removal). The notice must state in sufficient detail the
facts and reasons for the penalty proposed, including facts and reasons with respect to relevant matters
stated in paragraph 4-5 on which the penalty proposal is based. If it is a suspension, include the number of
days involved (day equas caendar day). If areduction in grade is proposed, provide the title, pay plan,
series, grade and organization/location of the lower graded position. Examples:

(1) “Thisisnotice that | propose to suspend you for 3 days from your position as Supply Clerk,
GS-2005-05.”

(2) “Thisisnoticethat | propose to change you from Electronic Mechanic Supervisor, WS-8852-
11 to Electronics Mechanic, WG-8852-10, located at OMS #6. This action constitutes a reduction in
grade.”

(3) “Thisisnoticethat | propose to remove you from your position as Aircraft Mechanic, WG-
8852-10.”

c. Reference all regulations or operating procedures that have been violated. Reasons such as
“failure to display a high degree of professionaism”, “poor working relationships’, or “unprofessonal
attitude”, provide no underlying facts against which the technician may respond. Although not required,
references often provide those involved in the case a better understanding of the standards. Double check
references for timeliness and applicability.

4-4. The Proposal and the Charges
a. Common charges. Management may describe the charge in appropriate language; using the

language of a specific charge in the Table of Penaltiesis not necessary. Be specific, do not assume
common meanings for common words.
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(2) Insubordination — Not all forms of insolent or contentious behavior can be characterized as
insubordination. Insubordination occurs when a supervisor gives a direct order and the technician clearly
refuses to obey that order. If thereis aquestion demonstrating a clear case of insubordination, consider
using alternative charges. Failure to carry out work assignments, failure to follow instructions, disrespect,
disrespectful language or failure to promptly complete awork assgnment.

(2) Threats— Assess the threats using the Metz factors. Threats are evaluated based upon (1)
the listener’ s reactions; (2) the listener’ s apprehension of harm; (3) the speaker’s intent; (4) any
conditiona nature of the remarks; and the circumstances surrounding the incident. In plain language: The
speaker meant it, the threat was unconditional, and the listener feared it. See Metz v. Dept. of Treasury,
780 F.2d 1001 (Fed. Cir. 1986). These considerations are covered in Appendix B of this regulation.

(3) Theft — To prove theft you must prove the technician knowingly took something that did not
belong to him/her and intended to keep it. If there is no solid proof the technician intended to keep what
he/she took, then consider dternative charges like unauthorized possession, taking without permission, or
unauthorized removal from the work site.

(4) Sexud harassment — There are two types of sexual harassment, quid pro quo and hostile
environment. See 29 CFR 1604.11(a). The quid pro quo is the easiest to understand. For example, the
supervisor requires sex in exchange for preferential treatment or in retaiation against someone. Hostile
environment requires pervasive and persistent harassment based on gender. To qudify as hogtile
environment sexual harassment, the conduct must be more than offensive, it must typically be sexual.
Some dternative charges include: ingppropriate language on the job, touching without permission,
inappropriate touching, inappropriate comments, exposing individuals in the work environment to sexually
explicit material.

(5 Willful misuse of a government vehicle — It is easy to prove the employee wasin a
government vehicle when they were not supposed to be. However, it is not easy to prove the misuse of
the vehicle was willful. Some alternative charges that may better describe the offensein greater detail
include; deviation from route, unauthorized trip, unauthorized change in route or carrying an unauthorized
passenger.

b. Multiple charges or offenses. Use separate charges and use separate specifications. Don't use
multiple specifications for the same offense. Do not mistakenly merge all of the charges into one offense,
which might require the deciding officid to dismiss the entire charge if one of the incidentsis not
supported. Other problems that occur when writing multiple specifications for the same offense include:

(1) For example, “thereby causing the technician great emotional distress’. Avoid inserting
enhancing language to inflate the seriousness of the act, because, in addition to proving the origina charge,
the technician’s emotional state must aso be proved.

(2) For example, “gross insubordination”, then you have to prove “gross’ on top on
“insubordination”.

(3) Use specific, not general terms. Do not use genera charges like “inappropriate conduct” or
“conduct unbecoming a Nationa Guard technician”. Without specific language, the deciding officia will
assume what you seem to be charging the technician with and may not judge the conduct to the standard
you intended.
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(4) Including specific citations of regulations or laws.

(5) Using inggnificant charges or “piling on” charges. If using multiple charges and some are
more serious than others, bring that out in the charge and reflect it in the proposal associated with each
charge.

c. On appedl, the NGB hearing examiner and/or the TAG will determine if the technician did what
he/she was charged with. The burden rests with management to prove the charge by a preponderance of
the evidence.

4-5. The Proposal and the Penalty

a In determining the appropriateness of a penalty, management must observe the principle of “like
penalties for like offensesin like circumstances’. In both the grievance process and appeal process, a
vita consideration is whether or not a disciplinary processis fair and reasonable. One standard for
andysis of disciplinary pendties is known as the Douglas Factors, 5 M.S.P.R. 280, 305-306 (1981). These
considerations are covered in Appendix C of this regulation. Supervisors considering all relevant Douglas
Factors should be prepared to testify to any conclusion reached after consideration of these individua
factors.

b. When referencing prior disciplinary action to expand the penalty for the current offense,
management must ensure the factors on which they plan to rely are relevant to the technician’s most
recent misconduct.

c. If atechnician challenges consideration of prior disciplinary or adverse action records, the review
of that challenge will depend on whether or not the prior action meets the three criteria listed below. If the
three criteria are met, review will be limited to the record and no new evidence will be accepted. If the
criteria are not met, the technician will be alowed to submit new evidence concerning the merits of the
prior discipline or adverse action.

(1) The technician was informed of the action in writing. (An annotation of NGB Form 904-1 or
Supervisor's Brief satisfies this criteria).

(2) Thetechnician was given the opportunity to dispute the action by having it reviewed on the
merits through grievance or apped.

(3) The action was a matter of record.

d. If on appedl, atechnician challenges the appropriateness of the penalty, the burden restswith
management to show the penalty was appropriate.

4-6. TheRight to Review Materials
a. The evidence management is relying on shal be disclosed to the technician so that the employee
has a full and fair opportunity to respond to the charge against him/her. If the proposed adverse action

notice includes copies of the materia relied upon, it should inform the technician al relevant materials are
attached. Otherwise, the employee shall be informed where a copy of these materials are available for
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ingpection and copying. Management may not support this action with restricted materials except in rare
instances such as an on-going crimind investigation or security investigation.

b. Any materias the technician desires for his’lher case that have not been previoudly provided, must
be requested from the HRO in atimely manner.

c. The proposal advises the records are available for review in the HRO if the technician’s personal
copies are not available.

4-7. TheRight to Reply

a. The proposal advises the technician of hig’her right to reply, to whom to reply to, the time limits
involved, and how to request an extension of time. The proposal must advise the technician areply may
be ora, written or both. The right to reply provides an opportunity for the technician to discuss the case
with an officia who is knowledgeable about the incident and has the authority to decide whether or not the
proposed action should be sustained. This “deciding officid” is normally the next level supervisor or
management official and is different from the proposing official. The name, telephone number, and
business address of the deciding officiad isincluded in the notice.

b. The proposal aso provides the name, phone number, and address of an HRO staff member who
can be contacted for procedural guidance. This staff member will provide access to applicable
regulations, and answers questions pertaining to the technician’srights. The HRO contact may not
represent the technician.

c. The proposal advises the technician that he/she will receive a reasonable amount of duty time to
prepare areply and the point of contact to arrange the use of such time. Upon receipt of the request for
time to prepare, management will schedule the excused absence making a good faith effort to schedule the
time as quickly as possible. The excused absence may not interfere with the organization’s mission,
therefore, the absence can be granted for either consecutive or non-consecutive blocks of time. Normally,
excused absences do not exceed one (1) working day. If additional time to prepare is necessary, the
technician may request (limited) additional time, or annual leave, or leave without pay. Requests for
extension should be in writing and include justification for the additiona time.

d. Thedeciding officid’ s decision to grant or deny the extension must be in writing and include the
rationde if the extension is partialy or completely denied. However, to save time, extension requests and
decisons may be initiated verbaly and followed up in writing.

e. Findly, the proposal advises the technician the deciding official will issue an original decision at the
earliest practical date after receipt of hisher response or after the reply period has ended. Also, if the
deciding officid upholds the proposed action, it will be effected on the date established in the origina
decison.

4-8. The Technician Reply (Step Two)
a. When atechnician makes areply, the technician has the right to expect the deciding officia to

give the reply due consideration. The technician may bring up factors that might impact the decision (e.g.
marital problems, financial obligations, or aleged bias of immediate supervisor). The deciding officia
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should make awritten summary of an ora reply for the record. The purpose of this summary isto
establish that bona fide consideration was given to al of the technician’s reasons and arguments.

b. A technician is not entitled to call witnesses during areply since he/sheis entitled to an
adminigtrative hearing or appellate review on the merits of any adverse action. However, this does not
preclude the deciding officia from choosing to interview persons suggested by the technician or to take
necessary steps to resolve any questions that arise from the reply.

Chapter 5
The Decision

5-1. TheOriginal Decision Letter (Step Three) The original decision letter explains what action has
been decided upon. It should be issued as soon as possible (normally within 15 work days) after receipt of
the reply or after the reply period has ended. A decision must not be dated or served on the technician
until after the expiration of the technician’s response time.  Although the technician may have replied
oraly, or earlier than the suspense date, further replies (oral or written) may follow. HRO clearance on
the procedural aspects of the origina decision letter must be obtained before issuance. The following six
elements must be contained in the origina decision letter:

Element One: State what action was decided upon.
Element Two: Include the date the action will be effected.
Element Three: Reference the technician’s reply(ies).
Element Four: Provide reasons for the decision.

Element Five Gve the HRO assistance information.
Element Six: Provide apped rights.

5-2. What Action is Decided Upon (Element One)

a The deciding official may uphold the proposed action, change the proposed action to a less severe
pendlty, or overturn/reject the proposed action. An action more severe than originally proposed by the
proposing officid should not be taken by the deciding officia. In reaching the decision, the deciding
officid should not consider reasons for taking adverse action other than those specified in the proposed
adverse action notice. (This does not stop the deciding official from considering matters not charged in the
proposal that are brought to their attention. These types of matters would assist in determining if the
charges are true or if the penalty should be reduced). The following examples of actions decided upon are
provided as samples:

(1) “On 3 February 2004, Major John Smith proposed your removal from National Guard
technician employment. | have decided that your removal is for just cause and will promote the efficiency
of the service.”

(2) “On 3 February 2004, Mgjor John Smith proposed your removal from National Guard
technician employment. Although there isjust cause to warrant the taking of adverse action, | have
concluded that remova would not promote the efficiency of the service. Therefore, | have reduced the
proposed action to a 30-calendar-day suspension.”
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(3) “On 5 February 2004, Mgor John Smith proposed your remova from National Guard
technician employment. | have found insufficient cause to warrant your removal. Therefore, | have
decided no action be taken against you.”

(4) “On 5 February 2004, Mgjor John Smith proposed your suspension from your technician
position for three calendar days. Although | have found sufficient cause, | have concluded that a
suspension would not promote the efficiency of the service. Therefore, | have reduced the proposed
action to aletter of reprimand, and have directed Mgjor Smith to issue such reprimand.” NOTE: The
letter of reprimand would not be grievable.

b. Theorigina decision informs the technician when the adverse action will be effective. (Element
Two) The action cannot begin earlier than the date of the original decison. Thereis no prohibition against
starting an adverse action during the period of 15 December through 3 January.

¢. The National Guard Technician Act requires technicians be given at least 30 days advance notice
when removad isinvolved. See 32 U.S.C. 8709(f)(5). Reference Chapter 4-3g when computing 30-day
notice.

5-3. Referencethe Technician’s Replies (Element Three)

a. The origina decision explains the technician’s replies were considered in arriving at the decision.
For example, “I have given full consideration to your ora reply of 10 February and your written reply of 14
February”. When no replies are received, the original decision letter should document that fact.

b. A decison to take an adverse action cannot be made solely on the basis the technician failed to
refute the charges. The evidence file as a whole must sustain or not sustain the charge by a
preponderance of evidence

¢. When atechnician’s oral/written reply disputes reasons included in the proposed notice, the
origina decision letter must include a response to show that a basis exists for those management reasons.

d. In cases where the deciding officia receives areply after the time allowed but before issuance of
the original decision letter, it is permissible, but not required, to consider the late reply.

5-4. Reasonsfor the Decision (Element Four)

a Theorigina decision includes the reasons for the decision by explaining which changes in the
proposal were sustained. For example, “1 find the reasons outlined by Major Smith sustained”; or “I find
the reasons outlined in paragraph 2a and 2c of Mgjor Smith’s proposal sustained”. It is not necessary to
repeat the charges or specific reasons contained in the proposal.

b. If the deciding official sustains some of the changes but not others and still decides not to reduce
the pendty, the original decision letter must explain why. If the deciding officia sustains al of the changes
but decides to take a less severe action, the origina decision must explain why.
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c. Theorigina decison provides the name, telephone number, and address of the HRO staff member
for the technician to contact for procedural assistance. (Element Five) Normaly, thiswill be the same
staff member listed in the proposal, paragraph 4-9b.

5-5. Appeal Rights (Step Four)

a The origina decision letter explains what apped rights are available, how to apped, and the time
limitsinvolved. (Element Six.) No apped information isincluded if the deciding official decides not to
take any action.

b. The technician can appea the origina decision by requesting an appellate review or an
administrative hearing, but not both. If provided for by the collective bargaining agreement, advisory
arbitration may be used. The TAG without the involvement of an NGB hearing examiner accomplishes
the appellate review. TAG review procedure involves areview by the TAG of al pertinent records
including material submitted by the technician with higher appeal.

c. An administrative hearing means an examiner, not affiliated with the technician’s State, will gather
al available facts through an administrative hearing process and then issue a report of findings and
recommendations to the TAG. A copy is dso provided to the technician.

d. Regardless of the method selected, afina decision on the appedl isissued by the TAG.

e. Itistheresponshility of the technician to initiate the appeal by forwarding a written notice to the
HRO stating the technician’s desire for an appellate review or an administrative hearing. This appeal
must be postmarked no later than 20 calendar days after receipt of the origina decision.

f. If an appellate review is eected, the technician can submit any information or material deemed
relevant for the TAG' sreview. If the technician selects an administrative hearing, no further information
is required.

0. Reguests for extensions to file an appeal should be in writing and include justification for additional
time. Although such requests are forwarded to the HRO, the TAG makes the decision to grant or deny
the extension. The HRO is responsible for notifying the technician in writing of the TAG's decision
including the rationale if the extension is partially or completely denied. To save time, extension requests
and decison may be initiated verbally and followed up in writing.

h. If an appellate review is elected, the HRO provides the TAG al relevant written material and
assists in resolving any questions that may arise. An appellate review may result in a discussion between
the TAG and the technician concerned, and if requested by the technician, his’her representative. If this
occurs, an HRO staff member should be present as an observer. If an administrative hearing is requested,
the HRO processes an appeal in accordance with Chapter 6 and 7 of this regulation.

5-6. The Final Decision (Step Five)
a The method by which the technician is notified of the TAG'sfina decision regarding the appedl is

in writing and must be signed by the TAG. Thefinal decision isissued at the earliest practical date after
completion of the appellate review or after receipt of the hearing examiner’s report of findings and
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recommendations. HRO clearance on the procedural aspects of the final decision letter must be obtained
before issuance. In addition to the technician concerned, a copy of the final decision is forwarded to
NGB-J1-TNL. If an administrative hearing occurred, the hearing examiner is aso provided a copy of the
fina decison.

b. Asthe authority for the final decision, the TAG must address three issues: (1) dd the technician
do what he/she was charged with? (2) Will some discipline, based on the proven infraction, promote the
efficiency of the service? (3) Is the penalty reasonable in light of the proof?

c. If anadministrative hearing was conducted, the examiner’s report will address the three issues for
the TAG' s consideration. If the TAG isin total agreement with the findings and recommendations
(including how they were reached), then he/she only states agreement with the final decision report.
When an examiner’ s finding or recommendations are not accepted, the fina decision report must provide
rationale for the TAG's position. When only an appellate review is considered, the TAG must address the
issues without the benefit of an examiner’s report.

5-7. The TAG’ s Authority

a. The TAG may choose to uphold the proposed action, mitigate the proposed action to a less severe
penalty, or reject the proposed action. The TAG may not impose a more severe pendty. The TAG is
charged solely with deciding the facts under the specific charges and should not consider additiona
reasons for taking adverse action other than those specified in the adverse action notice.

b. Thefina decision may not contain actions to be accomplished in the future. Such corrective or
improvement actions, if appropriate, should be the subject of separate counseling.

c. Thereisno further administrative review of the TAG sfinal decison. If the TAG sfina decision
reduces the pendty to aletter of reprimand, that |etter is not grievable, and this fact must aso be included
in the fina decision report.

d. Attorney Fees.

(1) The TAG has the authority to award reasonable attorney fees under 5 U.S.C. § 5596 related
to an unjustified or unwarranted personnel action that resulted in the withdrawal, reduction, or denid of al
or part of the pay, allowances, and differentias otherwise due the technician. Attorney fees are not
automatically granted; the burden of establishing entitlements and reasonabl eness rests with the technician.

(2) OPM has issued implementing regulations for the payment of attorney feesin 5 CFR §
550.807: (1) the technician must be the prevailing party, (2) attorney fees must be reasonable as
determined by the TAG, and (3) a determination must be made by the TAG that payment is warranted in
the interest of justice. Each case must be examined on its own merits.

(3) Requests for attorney fees are forwarded to the TAG. Once received, the request is
provided to the HRO and the JAG for review and recommendation as to whether the payment is
warranted. In addition, the JAG provides recommendation on the reasonableness of the fee request. If an
administrative hearing was conducted, the TAG may also request the hearing examiner’s review and
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recommendation. (The examiner does not address the reasonableness of the fee request.) All of these
recommendations must provide articulated, rational reasons for or against the award.

(4) The TAG isbound by the findings on the merits of the case and may not re-characterize the
findings when evaluating a request for attorney fees. The TAG's decision on the request isissued as an
addendum to the final decision. If fees are awarded, the reasons for such payment are set forth “in the
interest of justice”. If fees are not awarded, the addendum must provide rationale for such decision.
There are no administrative appeals on attorney fee determination unless the collective bargaining
agreement so specifies.

e. Back Pay. See TPR 500(550).

5-8. Official Files. The HRO isresponsible for maintaining the official adverse action casefile. The
file should include al documents relevant to the processing of the adverse action. For example: supporting
documentation, the proposed adverse action notice, requests for extension and approval/denial responses,
written reply, summary of oral reply, original decision, memos for the record, the appeal, request for
hearing examiner, adminigtrative letters involving hearing arrangements, hearing transcript, etc. The
supervisor or manager taking the action is responsible for providing required documentation to process the
action to the HRO, such as time cards, copies of counsdling statements, reports of contact, incident
reports, etc. Officia files are sengitive in nature and should be available only on a*“need-to-know” basis
as determined by the HRO and JAG.

Chapter 6
NGB Administrative Hearing Examiner System

6-1. Hearing Examiner Program

a The NGB Hearing Examiner Program was established to provide a centralized register of qualified
individuals to conduct administrative hearings and prepare the reports of findings and recommendations for
the TAG.

b. When the need exists to add new examiners to the centralized register, NGB-J1-TNL will request
TAG'sto nominate individuas for attendance a the NGB Hearing Examiner course. Those nominated
will meet the following criteria

(1) Be currently employed as atechnician in grade GS-12 or above (WG equivalent) or AGR
personnel with the rank of Captain and above, Warrant Officer Three and above.

(2) Possess 4 years of progressively responsible experience in administrative, managerial,
professiond, investigative, or technician personne work.

(3) Possess the personal attributes essentia to the effective performance of an examiner
(integrity, discretion, impartidity, reliability, resourcefulness and emotiona stability).

(4) Demondtrate ahilitiesto: anayze, evaluate, and make logical determinations of pertinent facts;
develop practical recommendations; interpret regulations and other complex written material, effectively
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communicate, orally and in writing; prepare clear and concise reports; and deal effectively with individuals
and groups.

(5) Understand the relationship between personnel administration and overal management
concerns as well as the principles, systems, and methods for accomplishing the work of an organization.

6-2. Requesting an Examiner A qudified hearing examiner register is maintained at NGB-J1-TN.
States requiring an examiner request aroster from NGB-J1-TNL. NGB-J1-TNL will provide aligt of
currently qualified and available Hearing Examiners to the requesting HRO. States requesting Hearing
Examiner support are expected to pay the expenses of the individua selected. A hearing examiner may
not serve in the state in which they are employed. The appellant (or representative) does not have a right
to concur/non-concur with the selection of the specific hearing examiner.

Chapter 7
Administrative Hearing

7-1. Preparation for the Hearing

a. The HRO requests an NGB Hearing Examiner IAW procedures outlined in Chapter 6. Other
responsibilities of the HRO include;

(1) Providing written notification to the technician of an examiner’s selection with an information
copy forwarded to the examiner.

(2) Edablishing with al parties, a mutually acceptable date, time, and place for the pre-hearing
conference and the hearing. The examiner resolves any conflicts with those factors that may arise. The
location should be as close to the work Site as possible, accessible by dl parties, relatively quiet, and
neutral to both parties.

(3) Notifying the technician and/or representative in writing of the mutually acceptable date, time,
location of the pre-hearing conference and hearing. (Information copy must be forwarded to the
examiner.)

(4) Providing a case file to the examiner and the technician or his/her representative at |east three
weeks in advance of the hearing. Files must be indexed and include, as a minimum, the proposed adverse
action notice and all the material relied upon; atechnician’s written reply; summary of oral reply; and the
origind decision.

(5) Arranging for a court reporter (verbatim transcript).

(6) Providing examiner’s requests for supplies, equipment, and hearing room layout.

(7) Arranging for examiner’ s lodging, transportation, and travel order fund cite. The Hearing
Examiner’ s travel, lodging and per diem expenses are provided by the requesting state.
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(8) Arranging for the appearance of agency witnesses called by management or the technician.
A technician has the right to secure the attendance of agency witnesses; the examiner will resolve
problems relative to the availability of the agency witnesses.

7-2. Pre-Hearing Conference

a. A pre-hearing conference is an informa meeting of the partiesinvolved and is normally conducted
the day before the hearing. During the conference, the examiner explains the hearing process, helps to
identify problems, discusses responsibilities and rights, reviews case files, identifies documents, obtains
stipulations, and assists in settlement offers.

b. It isrecommended the pre-hearing conference and hearing be recorded. If the pre-hearing
conference is not recorded, the results of the pre-hearing conference will be summarized by the examiner
and read into the record when the actual hearing begins. The actual formal hearing must be recorded.

7-3. Hearing Procedures

a The purpose of the administrative hearing is to develop fully all the facts surrounding the issues of
the case. The administrative hearing is not a court of law. It isnot subject to the procedural and
substantive rules that govern conduct of trials because its purpose is not to find the technician guilty or
innocent. The hearing is conducted to determine three issues:

(1) Did the technician do what he/she was charged with? Thisisthe factual determination using
the preponderance of the evidence standard.

(2) Will some discipline, based on proven conduct, promote the efficiency of the service? Thisis
ajudgmenta determination based on the record.

(3) Isthe pendty appropriate? The origina choice of pendty will not be disturbed unless the
record indicates the choice to be arbitrary, capricious, or otherwise unreasonable in light of the proven
conduct. The Hearing Examiner may not recommend a more severe penalty.

b. The hearing will be closed to the public unless the technician and management agree to hold a
public hearing. Typicaly only the examiner, management’s representative (with technical advisors),
technician, technician’s representative (with technical advisors), and the individua recording the
proceedings will be present at a closed hearing. However, collective bargaining agreements may address
others to be included.

c. At apublic hearing, the examiner decides the number of people alowed. The examiner will
resolve disputes over the attendance.

d. A hearing must be recorded verbatim with a copy of the transcript provided free of charge to the
technician.

e. The examiner directs the hearing proceedings and has authority to take whatever action is
necessary to ensure an equitable, orderly, and expeditious hearing. The order of businessis:
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(1) Examiner calsthe hearing to order, identifies the nature of the hearing, names the
participants, and provides other statements required for the record.

(2) Management’ s representative provides opening statement.

(3) Technician’s representative provides opening statement or may defer until after
management’ s representative presents witnesses and evidence. (A technician may represent
himself/hersdlf, dthough it is recommended in the interest of the individual and to facilitate the hearing a
representative be selected).

(4) Management’ s representative presents witnesses and evidence.*

(5) Technician’s representative presents witnesses and evidence.*

(6) Closing statements by management representative.* *

(7) Closing statements by technician representative.* *

(8) Examiner preparesto close hearing.

(9) Examiner closes and adjourns hearing.

* Both sides have the right to cross-examine witnesses. The technician has the right to present by
telephone the testimony of awitness who is not an agency employee and who resides outside of the
commuting area of the hearing site. Use of telephonic testimony by either party must be communicated to
the hearing examiner prior to the hearing.

** Either Sde may request the opportunity to submit post-hearing briefsin lieu of closing arguments. This
is usually accomplished when the hearing has been lengthy, when the issues are numerous or complex, or
when questions of law or regulation are involved. Requests from the technician’s representative are
automatically granted. Reguests from management must be reviewed carefully by the examiner with due

weight given to what effects a delay will have on the technician.

7-4. Hearing Examiner’s Report of Findings and Recommendations

a. When the examiner receives the transcript, the report is prepared and finalized within 45 calendar
days of the receipt of the transcript. The examiner completes six processes when preparing the report.

(1) The charges are reviewed and evidence that supports each charge is identified and given
appropriate weight.

(2) Conflictsin testimony are resolved.
(3) Credibility of witnesses is determined.

(4) A check for procedural compliance is made.
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(5) Conclusions are drawn on each charge.
(6) The appropriateness of the penalty is determined.
b. Thereport isformatted into nine sections:

| Introduction

Il Case Summary

11 Compliance with Procedural Requirements
IV Management’s Position

V  Technician's Pogtion

V1 Issues Considered

VIl Conclusons

VIl Discussion (Optional)

IX Recommendations

c. The origind report is addressed to the TAG and mailed to the HRO together with the casefile

and transcript. A copy of the report is aso forwarded to the technician and to NGB-J1-TNL. A find
decision isissued in accordance with chapter 5-6.
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Appendix A
References

Section |
Required Publications

AR 11-2
Management Control

DoDD 1400.25
DoD Civilian Personnel Management System

Equal Employment Opportunity Act 1972
Public Law 92-261

Title 5, Code of Federal Regulations, Section 300
Employment, Genera

Title 32, United States Code, Section 709, Technicians. employment, use, status
A codification of the National Guard Technician Act, Public Law 90-486, of 1968.

TPR 200
National Guard Bureau Personnel Management

TPR 300(351)
Reorganizations, Realignments, and Reduction in Force

TPR 430
Performance Management

TPR 500(550)
Pay Administration (Back Pay)

TPR 715
Voluntary and Non-Disciplinary Actions
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Section 11
Related Publications

AFI 36-704
Discipline and Adverse Actions

AFI 90-301
Inspector Genera Complaints

AR 15-6
Investigation Guide for Informal Investigations

AR 20-1
Inspector General Activities and Procedures

AR 690-12
Equa Employment Opportunity & Affirmative Action

AR 690-400
Total Army Performance Evaluation System

AR 690-700
Personnel Relations & Services (General)

DA Memo 690-7
Employee Administrative Grievance System

Title 5, United States Code, Chapter 3, Section 301
Departmental Regulations

Title 5, United States Code, Chapter 21
Merit System Principles

Title 5, United States Code, Chapter 43
Performance Appraisal

Title 5, United States Code, Chapter 71
L abor-Management Relations

Title 42, United States Code
The Public Hedlth and Welfare
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Section 111
Prescribed Forms

DA Form 11-2R
Management Control Evauation Certification Statement

NGB Form 904-1
Supervisor’s Record of Technician Employment

Section 1V
Referenced Forms

DA Form 2028
Recommended Changes to Publications and Blank Forms
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Appendix B
The“Metz Factors”

1. Indeciding whether an employee threatened his’her supervisors or co-workers, management must
consider severd factors. A well known Merit Systems Protection Board (MSPB) case (Metz v. Dept. of
Treasury, 780 F.2d 1001 (Fed. Cir. 1986) addressesthis issue in detail. The MSPB held the following
evidentiary factors must be considered:

a listener' sreactions;

o

listener’ s apprehension of harm;

C. speaker’sintent;

d. any conditiona nature of the statements;
e. and attendant circumstances.

Note: Meehan v United States Postal Service (718 F2d 1069, 1075 (Fed. Cir 1983)) initidly established
these evidentiary factors.

2. Management must weigh the evidence in order to determine if a“threat” has actually occurred.
Evidence of an employee’ sintent in making a statement can show the statement was or was not a threat.
Rumors, or fear based on rumors, cannot suffice to prove an employee threatened anyone. Management
should not, however, disregard subjective evidence of fear or intent. Remember objective evidence
typicaly bears the heaviest weight. The five “Metz Factors’ provide aframework to weigh the evidence
fairly and must al be considered.

An example: the MSPB overturned the removal of an employee for threatening a supervisor because the
“Metz Factors” were not in evidence. An employee was removed because the employee told his
supervisor over the telephone the supervisor’'s “ career and family are going to suffer” because of what the
supervisor had done to the employee. First, the threat was not specific; alowing the employee to argue he
merely meant his successful grievance would get the supervisor fired and in turn, affect his family.
Secondly, and even more damaging, the supervisor apparently did not take it serioudy at the time the
statement was made since he waited a week before writing up a report of the incident. Third, the agency
took no immediate actions in the form of precautions or discipline.

Especially in these days of increased awareness of workplace violence, threats against supervisors and
co-workers usualy justify the most severe penalties. However, you must be able to prove the words the
employee used were indeed intended as athreat. One of the ways to make that decision is whether or not
you responded in a manner consistent with the perceived threst.
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Appendix C
The “Douglas Factors”

In determining the appropriate remedy, management must observe the principle of “like pendties for like
offenses in like circumstance” This means pendties will be applied as consgtently as possible.
Management must establish the penalty selected does not clearly exceed the limits of reasonableness. A
well-known Merit Systems Protection Board (MSPB) case (Douglas v. Veterans Administration)
addressed this issue in detail. A number of factors which management must weigh in deciding an
appropriate course of action are discussed in this case. These factors are often referred to as the
“Douglas Factors’. Some factors may not be applicable to a given case; relevant factors must be
considered. Bear in mind, however, certain offenses (e.g., drug trafficking) warrant mandatory penalties.

Section 1. Appropriateness of the Penalty

In both the appellant review and the administrative hearing, avital consideration is whether or not a
disciplinary pendty isfair and reasonable. In determining the gppropriate penalty, management must
observe the principle of “like pendlties for like offenses in like circumstances’. This means penalties will
be applied as consistently as possible.

1. Consider the nature and seriousness of the offense, and its relation to the technician’s duties,
position, and respongbilities, including whether the offense was intentional or inadvertent, or was
committed malicioudly or for gain, or was frequently repested.

2. Congder the technician’sjob level and type of employment, including supervisory or fiduciary role,
contacts with the public, and prominence of the position.

3. Consider the technician’s past disciplinary record.

4. Consider the technician’s past work record, including the length of service, performance on the
job, ahility to get dong with fellow workers, and dependability.

5. Consider the effect of the offense on the employee’ s ability to perform his/her job at a satisfactory
level and its effect on supervisor’'s confidence in the technician’s ability to perform assigned
duties.

6. Consder the consistency of the penalty with those imposed on other technicians for the same or
smilar offenses.

7. Consider the consistency of the penalty with NGB guidance regarding disciplinary actions.
8. Consider the notoriety of the offense and its impact on the reputation of the agency.

9. Consder the clarity with which the employee was on notice of any rules violated in committing the
offense, or any warning about the conduct in question.

10. Congider the potential for the technician’s rehabilitation.
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11. Consider mitigating circumstances surrounding the offense such as unusual job tensions, personal
problems, mental impairment, harassment or bad faith, malice or provoceation on the part of others
involved in the matter.

12. Consider the adequacy and effectiveness of alternative sanctions to deter such conduct in the
future by the employee or others.

Section I1. Past Discipline or Adverse Action

Management must ensure when atechnician’s past disciplinary or adverse action record is referenced,
that it isin fact a past action (in effect) at the time the most recent conduct occurred. Otherwise, the
TAG and/or Hearing Examiner will have to find consideration of it improper and not rely on it.
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Appendix D
Section |. Table of Penalties for Various Offenses

The table of pendties below isaguide; it is not al-inclusive. The penalties are graduated in severity based
on whether the alleged offense is the first, second, or third. More serious types of misconduct have a
more serious suggested penalty or range of penalties for afirst offense than less serious types of first
offenses. The table provides suggested penalties and should not be gpplied inflexibly so asto impair
consideration of factors relevant to the individual case.

Note: Section |l contains explanatory remarks keyed to the last column of the Penalty Matrix.

Item |Nature of Offense Sub-category First Offense | Second Offense | Third Offense | Remark
Ord
1a Attendance Unexcused tardiness Admonl_shment Written repri mapd to| 2-day to _5day 1
related offenses to written 1 day suspension suspension
reprimand
. , Written .
Failure to follow established . 1-day to5day |5-day suspension
1b reprimand to 1- .
leave procedures . suspension to removal
day suspension
Absence without leave Written
(AWOL) includesleaving . 1-day to 15-day |5-day suspension
1c L reprimand to 1- . 2
work site without : suspension to removal
o day suspension
permission.
Failureto Violation where safety to Written .
2a observewritten | personsor property isnot | reprimand to 1- 1-day to 1_5-day 2-aay suspension 3
. ; . suspension to removal
regulations, rules involved day suspension
Violation where safety to Written 30-suspension to
2b persons or property is reprimand to Spen Removal 3
. removal
involved removal
Breach of e L .
. Classified information is not Written .
3a S?Cltj.”ty compromised and breach is| reprimand to 5 1-csluay 0 ;_SC;r(?ay Z'd?g mjm
reguiations or unintentional day suspension Spen
practices
Classified information is not Written 30-dav suspension o
3b compromised and breach is| reprimand to &Y SUspen Removal
) . removal
intentional removal
Classfied information is Written 2-day SUSpENsion to 30-day
3c compromised and breach is|reprimand to 15- Y SUSPENSIol suspension to
: . . 30-day suspension
unintentional day suspension removal
Classfied information is 30-day
3d compromised and itisa | suspensionto Removal
deliberate violation removal
Unauthorized use of .
Alcohol-related | acohalic beverages while _ertten 15-day to_30day 30d_aly
4a . reprimand to 15- suspension to suspension to 4
offenses on government premises or dav SUSHENsion removal removal
in aduty status. 2 SUspen
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4b

Sale or transfer of acoholic
beverage on government
premises or while any
person involved isin a duty
status

Written
reprimand to 15-

day suspension

15-day to 30-day
suspension to
removal

30-day
suspension to
removal

4c

Reporting to or being on
duty while under the
influence of acohol to a
degree which interferes
with proper performance of
duty, a menace to safety, or
prgudicia to the
maintenance of discipline

Written
reprimand to 15-

day suspension

15-day suspension to
removal

Removad

b5a

Drug-related
offenses

Introduction of an
unlawfully possessed
controlled substance to a
work area or govt.
instalation for persond use

Removad

5b

Reporting to or being on
duty while under the
influence of unlawfully used
drugs to a degree which
interferes with proper
performance of duty, a
menace to safety, or
prgjudicia to the
maintenance of discipline

Written
reprimand to
removal

5c

Introduction of a controlled
substance to awork area or
govt. ingtallation with the
intent to unlawfully
digtribute it

Removd

6a

False statements

Deliberate
misrepresentation,
exaggeration, fasfication,
concealment or withholding
of amaterial fact

Written
reprimand to
removal

1-day suspension to
removal

15-day
suspension to
removal

6b

Making false, malicious or
unfounded statements
against coworkers,
supervisors, subordinates or
government officials which
tend to damage the
reputation or undermine the
authority of those
concerned

Written
reprimand to
remova

30-day suspension to
removal

Remova

37
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Fal se statements, .
misrepresentation, or fraud V\_/rltten 30-day suspension to
6C : : N reprimand to Removal
in entitlements; time card, removal
removal
leave form, travel voucher
Fal se statements,
misrepresentation on Written
6d documents pertaining to reprimand to Removal
qudifications, or other removal
official record
... | Refusd or willful failureto
7 R_ef;Jsa]:l to testify; testify or cooperate in a @ 3-d5ibc/>n to 5-day suspension to Removal
a n Erster erj[pe or properly authorized inquiry ﬁov A removal
obstruction or investigation
Interference with or
attempting to influence or 5-day :
7b attempting to alter suspension to 30-day suspensionto Remova
. : removal
testimony of witnesses or removal
participants
Attempting to impede
L : I 10-day :
. inquiry or investigation or to SUSDENSoN 1o 30-day suspension to Removal
¢ influence investigating N removal
. removal
officids
Written .
N Refusal to obey orders, . 5-day suspension to
8 Insubor dination defiance of authority reprimand to removal Removal
removal
Creating a disturbance
o : resulting in an adverse Written
9a F'ghé.'gg’ gr eating affect on morale, reprimand to 5 S'dg © é(g—:ay Removal
adisturbance production or maintenance | day suspension Spen
of proper discipline
. . Written : 30-day
Threatening or attempting , 15-day suspension to .
% to inflict bodily harm |"ePimend 0 151755 A suspension to
day suspension removal
Hitting, pushing, or other Written :
9c acts against another without|reprimand to 30- %da{;qg\?gls onto Remova
causing injury day suspension
Hitting, pushing, or other 30-day
od acts against another suspension to Removal
causing injury removal
Rude, unmannerly, impolite Ordl
. ' Y, Impo Admonishment |Written reprimand to| 1-day to 10-day
10a Discourtesy acts or remarks (non- 0 1-d 5_day SUSpENnsion SUSPENSion
discriminatory) Y gy Suspen pen
suspension
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Use of insulting, abusive,
offensive, obscene Written 5 day suspension to 30-day
10b language, gesturesor  |reprimand to 10- gy SUuspen suspension to 9
.S . removal
smilar conduct (non- day suspension removal
discriminatory)
Seding, actua or
e el | e
11 Stealing or property of others, or reprimand to Removal 10
. . removal
collusion with othersto
commit such acts
Misuse or abuse . , ,
of government Negligent loss, desiruction ertten Written reprimand to 15d.ay
12a oroperty or or damage to government | reprimand to 5 removal suspension to 10
per sonnel property day suspension removal
Loss or damage to govt.
property, records or ,
12b information when a " ri\r;Ve::ltéletr; 15 Written reprimand to - 15'2%; o 10
technician is entrusted in Zp S removal Sr?e?ov a
safeguarding govt. property & U
as arequirement of the job
Using govt. property or Written i : 15-day
12c personnel in duty statusfor | reprimand to 1-day suspensionto suspension to 10
g removal
other than official purposes removal removal
Written 5_day Suspension o 15-day
12d Misuse of govt. credentials| reprimand to & SUspen suspension to
removal
removal removal
Willful use or authorlzmg 30-day
12 use of govt. venicle or suspension to Removal 11
€ aircraft for other than pen
. removal
officid purpose
Intentionally mutilating or
128 destroying a public record Removal L
Oral
Where no danger to . , , .
. . Admonishment |Written reprimand to| 5-day suspension
13a | Sleeping on duty persons or property is {0 1-day 5 day suspension 0 removal
involved .
suspension
Written : 30-day
13b Wherreodangeirst;\?;rﬁs or reprimand to ISd%;ms onto suspension to
property removal removal
Loaflng_; dela)f[ in Oral
14 _casrtryl ntg o ] Idleness or failure to work | admonishment, |Written reprimand to| 5-day suspension
a INStructions, on assigned duties to 3-day 5-day suspension to removal
dereliction of :
duty suspension

39
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Delay or falure to carry out Written : .
14b ingtructions within the time |reprimand to 15- 3-day suspension to | 5day suspension
: . removal to removal
required day suspension
Written 5-day suspension to
l4c Derdliction of duty reprimand to & SUpen Removal
removal
removal
Participating in an Ora
15 Gambli unauthorized gambling admonishment 1-day to 5-day 5-day to 30-day
a ambiing activity on govt. premises to written suspension suspension
or in aduty status reprimand
Operating, assisting or
promoting unauthorized
15b gambling activity on govt. u 15(;62; to Removal
premises or in aduty status Spen
. ) removal
or while others are in a duty
status
Participating in or
Prohibited iob promoting a strike, work
16 ro Ict'l 10 stoppage, dow down, sick Remova
actions out or other prohibited job
action
: . Oral
Failure to honor just ) :
. ) L admonishment , . Written
17 Indebtedness financid Ob!lgall onsina to written Written reprimand reprimand 13
proper and timely manner .
reprimand
Written : 10-day
18a h Sexual ¢ Not involving a subordinate | reprimand to 5 50y r?msg?j onto suspension to 14
arassmen day suspension removal
3-day : 30-day
18b Involving a subordinate suspension to 10-day suspension to suspension to 14
removal
removal removal
Discriminati Prohibited discriminatory
b |scr|m|r]1a on practice in any aspect of
eclauseelo_ r ace, employment and includes
color, T '%'.On’ | failure to prevent or curtail Written 30-dav suspension to
19 age, sex, n?tl_ogla discrimination of a reprimand to ayremqg\?;l Removal 15
orlg]:]? Igto e subordinate when the removal
ha Idl' on, supervisor knew or should
an téjcip ;)r have known of the
mar atus discrimination
Intentiona interference
againgt exercising the right
of, or reprisal against a Written .
20a Reprisal technician for exercisnga| reprimand to 5-day suspension to
) ) . removal
right to grieve, apped or file removal

acomplaint through

established procedures




8 July 2005

TPR 752

Intentional interference
with right to exercise, or

Written

20b reprisal against atechnician| reprimand to 5-0gy suspension to
2. . Removal
for exercising aright under removal
5U.SC. 7101
Intentional reprisal against a
technician for providing
20 information to the |G, @ 30-gl_agn to Removal
c EEOC or NGB investigator, =pen
o removal
or for testifying in an
officia proceeding
_ Violation of condtitutional Written : 30-day
21 Con_st :tt:.tlonal rights, freedom of speech, | reprimand to 5-dayrseJms%inals onto suspension to
violation associdion, religion removal removal
Violation of prohibition
22a | Political activity | againg soliciting political Removal
contributions
Violation of prohibition 30-day
22b against campaigning or suspension to Remova
influencing elections removal
Directing or rendering
without a supervisor's
23  |Misappropriation| direction servicesknown Removal
not to be covered by
appropriations
Misuse of govt. . : .
: Ddliberate or negligent Written . 10-day
24a char ge car d; travel card misuse, abuse, | reprimand to 5-day suspension to suspension to
travel or . removal
delinquency and fraud removal removal
purchase
Purchase card use for ,
deliberate or negligent WI’It’[Gﬂ 14-day suspension 30-d_ay
24b . . reprimand to suspension to
illegd, improper, or to removal
. removal removal
incorrect purchase
unbcgcrl)c::icr;[g a Immoral, indecent, or 1-day
25a National Guard disgraceful conduct suspensionto Removal
- removal
technician
Solicitation of or accepting
anything of monetary value 10-day
25b from person seeking suspension to Removal 16
contracts or other financial removal
gan
Failureto wear uniform | Counsdgling to .
26a | Uniform Wear | while performing duties as Oral tgﬁjri??;n?msrri]rr::r:(tj ngay 0 S'O?]ay 17
amilitary technician admonishment P pen

a4




8 July 2005 TPR 752

26b Failure to wear uniform Courgflalllng © Ora admonishment | 1-day to 5-day 17
properly admonishment to written reprimand|  suspension
Misuse of govt. . : :
. 2 Intentionally using govt. Written , , 15-day
27 communication communication systems for [reprimand to 15- Written reprimand to suspension to 18
systems & . . removal
equipment other than officia purposes| day suspension removal

Section I1. Nature of the Offense Remarksfor the Table of Penalties

Remark 1. Thisincludes delay in reporting at the scheduled starting time, returning for lunch or break
periods, and returning after leaving workstation on official business. Penalty depends on the length and
frequency of tardiness. Fourth offense typically may warrant 5-day suspension to removal.

Remark 2. These penalties generally do not apply to Absent Without Leave (AWOL) charged for
tardiness of %2 hour or less. If atechnician is absent without leave being approved, it is appropriate the
time be recorded as AWOL and later changed to an approved leave category only when the approving
authority determines that extenuating circumstances were such the absence isimproperly charged to
AWOL. This offense includes leaving the workstation without permission. Penalty depends on length and
frequency of absences. Removal may be appropriate for afirst or second offense if the absence is
prolonged.

Remark 3. “Persons’ includes “self”. Penalty depends on seriousness of injury or potentia injury and
extent or potential extent of damages to property.

Remark 4. Using the Employee Assistance Program (EAP) and “reasonable accommodation” for
assistance will not normally stop management from carrying out an adverse action.

Remark 5. This offense includes fasifying information on atime card, leave form, travel voucher, or other
document pertaining to entitlement.

Remark 6. Remova is warranted when selection was based on falsified resume or credentials, where
fasfication was intentional and/or where the technician occupies a position involved in money matters.

Remark 7. This offense includes perjury, making false sworn statements, and lying to the supervisor.
Remark 8. Penaty may be exceeded based on such factors as type of threat, provocation, extent of
injuries, whether actions were defensive or aggressive in nature, or whether actions were directed at a

supervisor.

Remark 9. Pendlty for fourth offense within one year may be 14-day suspension to removal. Penalty
may be exceeded if discourtesy or similar conduct was directed to a supervisor.

Remark 10. Penalty depends on such factors as the value or the property or the amounts of employee

time involved, and the nature of the position held by the offending employee, which may dictate a higher
standard of conduct.

V)
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Remark 11. In accordance with 31 U.S.C.§ 1349, penaty cannot be mitigated to less than 30-day
suspension.

Remark 12. Pendlty dictated by 18 U.S.C.§ 2071.
Remark 13. There must be a clear nexus between efficiency of the service and the debt complaint.

Remark 14. Sexual Harassment — Influencing, offering to influence, or threatening the career, pay, job, or
work assignment of another person in exchange for sexual favors, or deliberate or repeated offensive
comments, gestures, or physical contact of a sexua nature. Appropriate penalty depends on the factsin a
given case weighed against National Guard policy that sexual harassment will not be tolerated. Where
conduct creates a hostile or offensive work environment, removal is warranted for afirst offense.

Remark 15. Includes failure to prevent or curtail discrimination of a subordinate when the supervisor
knew or should have known of the discrimination. Appropriate penaty depends on the factsin agiven
case weighed against Nationa Guard policy that discrimination is prohibited.

Remark 16. DaD Directive 5500.7 contains exceptions to this general prohibition of accepting gratuities.

Remark 17. 1AW 32 U.S.C.§709(b), AR 670-1, AFl 36-2903, TPR 302.7-6(a) (b), TPR 400.6(¢), and
TPR 400.12(b).

Remark 18. Telephone, facsmile machine, pager, e-mail, Internet, cellular phone, persona digita assistant
(PDA), video camera, tape recorder, or other commercia information systems paid for by the
government.
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GLOSSARY

Section |
Abbreviations

ADR
Alternative Dispute Resolution

AG
Adjutant General

ANG
Air National Guard

AR
Army Regulation

ARNG
Army National Guard

CFR
Code of Federa Regulations

CNGB
Chief, National Guard Bureau

DA
Department of the Army

DoD
Department of Defense

DoDD
Department of Defense Directive

EAP
Employee Assistance Program

EO
Executive Order

EEO
Equa Employment Opportunity

EEOC
Equa Employment Opportunity Commission

TPR 752
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ERS
Employee Relations Specialist

FLRA
Federa Labor Relations Authority

FY
Fiscal Year

HQDA
Headquarters, Department of the Army

HR
Human Resources

HRO
Human Resources Office(r)

IG
Inspector General

JAG
Judge Advocate General

MFR
Memorandum for Record

MOS
Military Occupationa Skill

M SPB
Merit Systems Protection Board

NGB
National Guard Bureau

NGB-J1-TN
Office of Technician Personnel

NGB-J1-TNL
Office of Technician Personnel, Labor Relations Branch

OPF
Officia Personnd Folder

OPM
Office of Personnel Management

TPR 752
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TAG
The Adjutant General

TAP
Technician Assistance Program

TPR
Technician Personnel Regulation

TDY
Temporary Duty

TPR 752
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Section 11|
Terms

Absent Without L eave
Absence from duty not authorized by the proper leave-approving official and may be a basis for
disciplinary action.

Administrative Grievances

An adminigtrative grievance system is provided for all employees not covered by a bargaining agreement.
This grievance system provides technicians with the opportunity to receive an objective review of
individua or group complaints regarding work conditions, employment decisions, etc.

Adverse Action
An officia personnel action, usudly taken for disciplinary reasons, which adversely affects an employee
and is of a severity that a suspension, reduction in grade or status, or removal is warranted.

Conditions of Employment

Personnel policies, practices and matters whether established by rule, regulation or otherwise, affecting
working conditions. It does not include policies, practices and matters relating to prohibited political
activities, to the classification of any position, or to the extent the matters are specifically provided for by
statute.

Collective Bargaining Agreement

A written agreement between the agency and a labor organization, usually for a definite term, defining
conditions of employment, rights of employees and labor organizations, and procedures to be followed in
settling disputes or handling issues that arise during the life of the agreement.

Days
Calendar days.

Disciplinary Action
Admonishment and reprimand

Deciding Official
The deciding officia is normaly the next level supervisor or management official who resolves and
renders decisions on grievances.

Grievance

Request by an employee, or by a group of employees acting as individuals, for personal relief in a matter
of concern of dissatisfaction which is subject to the control of agency management and relates to the
employment of the employee(s).

Metz Factors

Metz v. Dept. of Treasury, 780 F.2d 1001 (Fed. Cir. 1986), threats would be eva uated based upon: (1)
the listener’ s reactions; (2) the listener’ s apprehension of harm; (3) the speaker’ sintent; (4) any
conditiona nature of the remarks; (5) the circumstances surrounding the incident.
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Negotiated Grievances

Technicians who are covered by a collective bargaining agreement may exercise their right to filea
negotiated grievance. A grievance is acomplaint of atechnician concerning a claimed violation or
misapplication of the collective bargaining agreement or any law, rule, or regulation affecting the
technician’s conditions of employment.

Previously involved
Official must have directly influenced the decision regarding the matter being grieved or must have a
persond interest in the matter.

Super visor

Under 5 U.S.C.8 7103, an individual employed full-time by an agency having authority to hire, direct,
assign, promote, reward, transfer, furlough, layoff, recal, suspend, discipline, or remove employees; adjust
their grievances or to effectively recommend such action. The performance of one or more of these
duties qualifies an employee as a“ supervisor” for labor relation purposed and excludes the employee from
the bargaining unit. However, nurses and firefighters must spend a preponderance of their time doing so
to be considered supervisors.

Technician
Dua status and non-dud status technicians defined in 32 U.S.C.8 709(e).

Weingarten Right

Refers to the right of a bargaining unit employee to be represented by the union when (1) the employeeis
examined in an investigation conducted by one or more representatives; (2) the employee reasonably
believes disciplinary action against him or her may result; and (3) the employee requests union
representation.



